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RESPONSIBILITY OF A MERCANTILE 
AGENCY FOR LIBEL AND SLANDER. 





There exists an almost unbroken line of 
American authorities holding that there is 
a qualified privilege in mercantile agencies 
to furnish to their subscribers confidential 
information as to the standing, character 
and responsibility of merchants. The decis- 
ions on this subject are carefully reviewed 
in two notable cases—King v. Patter- 
son, 49 N. J. L. 417, 60 Am. Rep. 622, and 
Douglass v. Daisley, 114 Fed. 628, 52 C. 
C. A. (First Circuit) 628, 57 L. R. A. 
475. There is also a line of Canadian 
cases recognizing this privilege to about the 
same extent that the American courts do. 
See Robinson v, Dunn, 24 Ont. App. 287. 

The American theory is, that the busi- 
ness of collecting such information and sell- 
ing it to subscribers is a lawful pursuit un- 
der the exigencies and demands of public 
policy in this day and age. 

Therefore, the conclusion is, that a busi- 
ness of this kind may create on the part 
of itself (to its subscribers), a duty, which 
is to be respected by third persons to 
investigate into the affairs and conduct of 
those who engage in trade and report what 
it ascertains, or has been informed about, 
and plead this duty as a privilege, where 
it makes false reports. Of course, the 
privilege must be a qualified one, and can- 
not stand against proof of malice or bad 
faith. But these cases show that a duty 
exists, which prevents a mercantile agency 
from being a mere volunteer or intermed- 
dler in that in which it has no concern 
other than to make profit for itself.’ 

It is the necessity of general trade, which 
is the basis, if it has any true basis, for 
declaring that the prying and spying into 
matters to make money for oneself is a 
lawful business and putting in circulation 
what is gathered to whomsoever will pay 





therefor on a different plane than that .of 


scandalizing gossip, or libelous morceaux. 
Nothing more absurd could be imagined 
than that an ordinary detective should plead 
a privilege of this kind. Therefore, does 
muckraking, which it is expedient for the 
business world to have done, constitute a 
basis for a qualified privilege? The Amer- 
ican courts generally have said that it does. 
Its extent they disagree about. : 

There is one thing, however, upon which 
they seem to be in practical, and as we 
think, illogical unanimity. This agree- 
ment is that it is: lawful to go into the 
business of ferretting out the character and 
standing of people engaged in business and 
supplying information in respect thereto 
to a particular subscriber inquiring there- 
for, who has a present interest in knowing 
the character and standing of a particular 
business man. ‘This unanimity is illogical, 
we think, in not allowing a general report 
to be given to subscribers, as many of the 
cases hold. If the basis of the privilege is 
commercial necessity, it looks like its ex- 
tent should be commensurate with that ne- 
cessity, or it should not exist at all. 

This view was well argued by Van 
Syckel, J., who spoke for five dissentients 
in a court of fourteen judges in the King 
case. The majority held a “notification 
sheet” sent to subscribers generally was 
outside of the privilege, contending that: the 
information (a false report) could only be 
given to such of the agency’s patrons as 
have a special interest in the matter, and 
upon their individual request therefor. It 
was argued, that for one to have a special 
interest consisted in being a creditor, but we 
suppose on. this same plane: would stand 
those of whom credit had béen applied for. 
The minority thought the business world 
had a right to look to this lawful avenue 
of information for what might concern it in 
proposing credit and in gathering knowl- 
edge for going into certain territory for 
trade, and generally to arrive at an under- 
standing of business conditions. 

But all American cases, whereby this rule 
of privilege has been established in so 
many states, hark back, either mediately 








424 CENTRAL LAW JOURNAL. 


No. 24 











or directly, to common law cases, this be- 
ing noticeable in the King and Douglass 
cases, and the extensive annotation by 
Francis Wharton to Trussell v. Scarlett, 
18 Fed. 214. It was thought that “med- 
dlesomeness” was taken away and an agen- 
cy established to pry into other people’s af- 
fairs stood to the seeker of information in 
which he had an interest in knowing, like 
any merchant who was inquired of as to 
another. 


Lately, however, it has been decid- 
ed, in Privy Council, unanimously by six 
of their Lordships, that a mercantile agency 
was clothed with no such privilege ae the 
American courts had deduced from com- 
mon law principles, and the question in 
English courts was deemed one of first im- 
pression. McIntosh v. Dun, A. C. (1908) 
p. 390, 12 Am. & Eng. Ann. Cas. 146. In 
this case it was admitted that there was a 
specific request, and there was no notifica- 
tion sheet, and it seems also to be conceded 
that the inquiring subscriber had an inter- 
est in knowing what he inquired about. 

Lord Macnaghton admits the rule of 
Toogood v. Spying, 1 C. M. & R. 181, so 
much referred to in American cases, laid 
down by Parke, B., in Exchequer, that 
“any ‘public or private duty, whether legal 
or moral, or in the conduct of one’s own 
affairs, in matters where his interests are 
concerned,” prevents a publication being 
presumptively malicious, and he quotes other 
passages to the same general effect. Then he 
discusses as follows: “It is clear that the 
defendants set themselves in motion and 
formulated and invited the request in an- 
swer to which the information complained 
of was produced. The defendants, in fact, 
‘hold themselves out as collectors of infor- 
mation about other people, which they are 
ready to sell to their customers. It cannot 
matter whether the customer deals across 
the counter, so to speak, just as and when 
the occasion requires, or whether he enjoys 
the privilege of being enrolled as a sub- 
scriber and pays a fee in advance. 

If, then, the proprietors of the mercan- 
tile agency are to be regarded as volunteers 





in supplying the information which they 
profess to have at their disposal, what is 
their motive? Is it a sense of duty? Cer- 
tainly not. It is a matter of business with 
them. Their motive is self-interest. 

Then comes the real question: “Ts it in 
the interest of the community, is it to the 
welfare of society, that the protection which 
the law throws around communications 
made in legitimate self-defense, or from a 
bona fide sense of duty, should be extended 
to communications made from motives of 
self-interest by persons who trade for prof- 
it in the characters of other people?” 

Then the judge goes on to describe many 
ways of gathering information, “not all 
of them deserving of commendation,” and 
concludes that “the meanness and mischief 
of prying into things which are regarded as 
confidential, with all the attending conse- 
quences, are too great a price to pay for 
truth itself.” His Lordship, concluding, 
says: “In the dearth of English -authority 
it seems to their Lordships that recourse 
must be had to the principle on which the 
law in England on this subject is found- 
ed,” and they hold that such a privilege “‘is 
not in accordance with that principle.” 

One Canadian court held that it could 
“not conceive that, if a’man, who for gain 
and reward, intermeddles with another 
man’s business and issues false reports in 
reference thereto, to be acted on by the 
party receiving them, is in any way privi- 
leged so to do.” Cossette v. Dun, 18 Can. 
Sup. Ct. 222. In Robinson v. Dun, 24 Ont. 
App. 287, it was said of this case, in effect, 
that it might be good law in Quebec, be- 
cause the law of libel and slander under 
the civil system of Quebec was derived 
from France, but such ruling was not in 
accord with Ontario decision. 

In a Georgia case, Jackson, C. J., re- 
ferred to a code provision to the same effect 
as Baron Parke’s declaration, and speaking 
of an agency’s claim of privilege, said: “If 
one makes it his business to pry into the 
affairs of another in order to coin money 
for his investigations and information, he 
thust see to it that he communicate nothing 
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that is false.” 
Ga. 172. 

Whatever may be thought of the de- 
mand of the age for such a rule as Ameri- 
can decisions support, we are prone to be- 
lieve its establishment in this country is 
more the result of judicial legislation than 
the unfolding of legal principle. 

Many an usurpation of legislative func- 
tions is traceable to American courts under 
the claim of progress being within the ex- 
panding principles of the common law. 
That claim has served as a cloak for ig- 
norance in regard to these principles quite 
as often as it has indicated knowledge there- 
of. Some plain language like that of the 
English court is occasionally: needed to be 
brought to our attention. 


Johnson v. Bradstreet, 77 








NOTES OF IMPORTANT DECISIONS. 

MASTER AND SERVANT—COMPARATIVE 
NEGLIGENCE.—In Nebraska the wise course 
has been taken to conform legislation to that 
of the Federal Employer’s Liability Act. See 
Mo. Pac. Ry. Co. v. Castle, 172 Fed. Rep. 841. 
This we think wise, because it is an unfortun- 
ate circumstance about federal legislation re- 
garding interstate commerce, that it takes a 
very, very long time for the country to know 
what it means. The Federal Employer’s Lia- 
bility Act is likely to have somewhat the 
career that the Sherman Act has had—which 
has been argued, and argued, in decision after 
decision and upper courts and lower courts are 
still saying or trying to say what the first and 
second sections mean. Employees are not the 
class of people who can wait forever to find 
out what the act we have mentioned means. 
The courts are-not having a very smooth time 
with the Safety Appliance law and that is be- 
ginning to have some little age to it. All the 
while that the meaning is being brought out, 
the state courts will be interrupted in what 
they were succeeding in before congress began 
to occupy this new field. If states adopt this 
legislation there is less excyse for federal 
courts having any original jurisdiction, except 
for diversity of citizenship. They seem to us 
to get by this route a good deal more than it 


‘was ever intended they should have. Fur- 


thermore, if the new act is declared unconsti- 
tutional, this adoption by states starts the ball 
of uniformity in negligence liability to rolling. 





We have seen herculean efforts to secure the 
adoption of the Negotiable Instruments Law in 
all the states, and we suppose congress was 
largely influenced in passing the Liability Act 
by the desirability of uniformity in negligence 
liability. 

One rather curious thing in the Castle case 
was what was said by the court about the law 
which was declared unconstitutional and that 
which is designed to take its place. The rail- 
road complained that the Nebraska statute did 
not apply to an interstate carrier because con- 
gress had legislated on that subject, and the- 
court replied the law has been held unconsti-- 
tutional. Then the railroad said, the federal 
court was not bound to apply the rule of com- 
parative negligence and the court answered 
that the new law provides for the same rule. 
The inadequacy of the latter answer lies in 
the fact, that the injury complained of under 
the Nebraska statute happened before the new 
federal law was passed, and the court makes it 
work like an ex post facto provision. The 
railroad, therefore, was caught between the 
upper and nether millstone. 





NEW TRIALS—ENDING LITIGATION BY 
NARROWING THE ISSUES.—Judge Wm. HB. 
Pope of the Supreme Court of New Mexico, 
believes in the partial new trial theory as the 
following opinion shows: “Pope, J.: (Dissent- 
ing from the result.) This case has been twice 
before this court, and is now being sent back 
for a third jury trial. There should be an end 
of litigation. As the exceptions sustained te- 
late only to the award recoverable, I am of 
opinion that upon the new trial of the case 
the question of liability should be considered 
determined, and the inquiry restricted to the 
question of amount. The mandate should go: 
down in that form. Lisbon v. Lyman, 49 N.. 
H. 553; Kent v. Whitney, 9 Allen (Mass.), 62 
85 Am. Dec. 739.” This dissent is in the very 
recent case of De Palma v. Weinman, 103 Pac. 
782. 

In 68: Cent. L. J. 161, is found an annotation 
on the subject of partial new trials in which 
quite a number of authorities are given in sup- 


_ port of their use, and it appears therefrom that 


this practice is a well settled one in North . 
Carolina, whose court, like that of New Hamp- 
shire, bases it on the common law. In other 
states like Missouri, Georgia, Indiana, Rhode 
Island and Montana sporadic cases are found 
cited in our annotation with extracts. The 
Supreme Court of Nebraska thinks “the con- 
siderations urged by the writers of the opinion 
(in the Lisbon case) would have carried great 
weight if addressed to a legislative body,” but 
“they fail, however, to convince us (the Ne- 
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braska court) that such is the law.” An ex- 
amination of the ordinary powers given to ap- 
pellate courts shows, generally, they are broad, 
and if this was, as we believe many cases 
show, the rule at common law, fair construction 
ought to embrace such a remedy. The New 
Mexico case well illustrates the justice of the 
partial new trial theory. When the case was 
carried up first, this was by the  plain- 
tiff and the law was settled upon which 
liability was established. Why should error 
as to a matter wholly disassociated from 
the finding upon established law overturn what 
had been fairly won after so much loss of 
time and expense? The public owes no duty 
to appellants whom the court said had no just 
complaint to make on this score, and, if it does 
not, who has the right to jeopardize what the 
law said was earned? When our courts put 
that at hazard which has already been rightly 
decided, because of their fault in some other 
matter, what significance has the maxim inter- 
est rei publicae sit finis litium? And what in 
the way of practical results do those who com- 
plain of old common law technicalities and re- 
finements, get in comparison with what was 
obtained under common law practice? 








CAN THE PUBLIC, BY USER, AC- 
CEPT A DEDICATION OF A 
STREET OR HIGHWAY SO AS TO 
BIND A MUNICIPALITY? 





The decisions on the above question are 
by no means harmonious, but we shall state 
the law of the different jurisdictions as we 
find it, and, if possible, arrive at a con- 
clusion from the tangle of decisions. In 
the first place, there must be a dedication 
as well as an acceptance. It is not ques- 
tioned but that when there has been a 
dedication of a street or alley for a public 
use and there has been a formal acceptance 
by the properly constituted authorities, that 
the municipality will be bound to repair. 
Nor, where the municipality has commit- 
ted acts which indicate an acceptance of 
the dedication, other than to permit the 
public to use the way, such as to grade, 
build or repair sidewalks, or streets. If 
they have done any of these things, the law 
will presume an acceptance from the act 
of repairing, etc., and the city or town 
will be bound to keep the way in a rea- 


‘ate them.” 
fact that White laid out this land into lots, . 





sonably safe condition. This is true even 
though there is no evidence that it has been 
accepted by the proper authorities in the 
manner indicated by statute and in cases 
where the undisputed evidence is that the 
statute has not been followed. The courts 
hold that the fact that repairs have been 
made by those whose business it is to care 
for the streets, is sufficient evidence of 
its acceptance to bind the municipality to 
keep the way in a reasonably safe condi- 
tion.” As was said above, there must first 
be a dedication. Now, what amounts to a 
dedication and what are its effects? That 
the owner of land may dedicate the same 
to the public use by parol. and by acts that 
show a deliberate appropriation of it to such 
use, is a doctrine too well established to 
require discussion.* Where the owners of 
land in common, by mutual agreement, par- 
tition the blocks among themselves, each 
taking a number of blocks in severalty, 
there is a common dedication by each of 
the streets, based on a valuable considera- 
tion moving from the owners, and such 
dedication is irrevocable.* In this case 
there was no express dedication of the 
streets by deed, but the property was sold 
with reference to the streets. In Waugh v. 
Leech,® the court said: “We certainly think 
a more unequivocal mode of dedication of 
streets could not be adopted than surveying 
and platting the ground and selling lots 
butting on the streets even if the streets 
Spout not be used by the public. If they 
are not reclaimed by the original proprie- 
tors in some mode authorized by ‘law, they 
remain ‘public.—open to the use of the pub- 
lice whenever they may choose to appropri- 
And again on page 493: “The 


streets, and alleys and had them duly plat- 
ted, acknowledged and recorded, was a 
dedication of the streets and alleys to the 
public as highways, and they remained 


(1) Town of Lake View v. Lebahn (Ill.), 9 
N. E. 269. 

(2) Jennings vy. Tisbury, 5 Gray, 73. 

(3) Gardner y. Tisdale, 2 Wis. 115; East- 
land v. Fogo (Wis.), 27 N. W. 159. 

(4) (Ill.), 9 N. E. 269. 

(5) 28 Til. 492. z 
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highways with the width designated on the 
plat, until such time as they should be legal- 
ly vacated.’’* 

In Eastland v. Fogo,’ which was an ac- 
tion for trespass, the following instruction 
was held to correctly state the law: “In 
order to constitute a valid dedication to the 
public of a highway by the owner of the 
soil, there must be an intention on the part 
of the owner to dedicate it, and it must 
appear from the evidence that there was an 
absolute dedication of the way to public use. 
The owner of the soil must not only intend 
to dedicate the land as a highway, but the 
public must accept the dedication in order 
to constitute a public highway. ‘To consti- 
tute such acceptance, it is not necessary that 
the officers of the town or village should 
formally accept the gift in behalf of the 
public, but travel by the public to such an 
extent and for such a length of time as to 
show that the public convenience and ac- 
commodation require the road, is a suffici- 
ent acceptance; but, in order to constitute 
a dedication, it must clearly appear from 
the evidence, the strip claimed to be a 
highway was used by the public as a pub- 
lic highway, with the knowledge and as- 
sent of the owner of the soil.” A dedica- 
tion of land to the public use as a highway 
is not required to be in writing, and when 
accepted is irrevocable. The dedication 
and the acceptance may be proved by the 
acts of the parties and the circumstances of 
the cases Acts and declarations of the 
owner manifesting an intent to devote the 
property to such public use are proper evi- 
dence to prove a dedication, and the ac- 
ceptance may be proved by long public use, 
or by the acts of the proper officers recog- 
nizing and adopting the same.® 


A dedication will be presumed after long’ 


continued use by the public in the absence 
of proof of an express dedication, and use 
for the prescriptive period is necessary to 
establish the dedication and acceptance. As 


(6) Town of Derby vy. Alling, 40 Conn. 435; 
Mayor of Jersey City v. Morris Canal, ete., Co., 
15 N, J. Eq. 6538, 554. 

(7) (Wis.), 27 N. W. 159. 

(8) Cook y. Harris, 61 N. Y. 448. 

(9) Ibid 





was said in Stewart v. Conley: “It will 
be well here to observe that this long con- 
tinued use by the public need not be of the 
same period of time as required when the 
dedication by the owner is sought to be 
established by user alone; for where an ac- 
ceptance is shown by corporate acts or 
otherwise, and the intention to dedicate 
is clearly manifested, the dedication, as 
against the owner, becomes effectual as 
soon as it is accepted by the public, and 
the question of time is not at all material.” 


The cases are uniform in holding that an 
acceptance by public user alone is sufficient 
where the question is one of trespass or 
for obstructing the highway, but possibly a 
majority of the cases hold that acceptance 
by public user, where there has been no re- 
pairs made, or other acts performed indi- 
cating an intention to assume control, is 
insufficient in a case against the municipal- 
ity for damages for failure to repair. The 
case of Adams v. Iron Cliffs Co.,4 was a 
suit-for damages for alleged negligent kill- 
ing of plaintiff’s intestate by being run over 
by a cut of cars at a crossing on appellee’s 
premises, and on what plaintiff contended 
was a public highway, and the defendant a 
private right of way. The trossing where 
plaintiff’s intestate was killed was on a way 
laid out by defendant for its own use, but 
which connected with roads running be- 
tween two towns and had been used by the 
public for more than twenty years as a 
highway in going from one town to the 
other, and was also used as a mail route 
between the two towns. The public au- 
thorities had never made any repairs on 
that part of the road which crossed de- 
fendant’s property but had repaired the 
road up to it. The question was whether 
or not the plaintiff's intestate was a tres- 
passer on private property or was on a 
public highway and at a public crossing and 
entitled to warning of the intended move- 
ment of the train. The court held that 
long continued user established the way as 
‘a public one and said: “Under the circum- 


(10). (Ala.), 27 So. 303. 
(11) (Mich.), 18 Am. St. Rep. 441, 
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stances as shown by the plaintiff, they were 
entitled to go to the jury on the proposi- 
tion that the defendant by keeping up the 
connecting link, and permitting it to be used 
generally by the public for a period of 
over twenty years, had thereby dedicated 
its use as such a link to the public; and 
also, that, at any event, as long as it per- 
mitted the public to use the crossing with- 
out.any dissent, the defendant was estopped 
from denying that, as far as such crossing 
was concerned, it bore the same relation and 
duty to travelers upon it as if it were in 
fact a public highway, and was bound to 
use due care and diligence in running its 
trains over this crossing to prevent in- 
jury to passengers lawfully on this road.’”?* 
It was further said in the same case that: 
“This was a country road, and as such 
could be accepted by the public by user 
alone. It was not necessary to show that 
there had been a formal acceptance by the 
highway authorities. Public user alone, 
when sufficiently general and long con- 
tinued, will constitute an acceptance.”** 

It was held in Taraldson v. Lime 
Springs,“* which was a suit to enjoin the 
town from opening an alley, that the stat- 
ute of limitations will not run against a 
city, so as to prevent it from opening a 
public alley, and that if the necessity for a 
public alley, at the time of its dedication, 
be small, slight evidence of acceptance by 
use is sufficient. It has been held that 
where a block in a town has been dedi- 
cated to the use of the public as a public 
square, that it cannot legally be assessed for 
state, county or municipal purposes, and 
that the erroneous action of the public offi- 
cials in taxing the same cannot impair the 
rights of the public, or confer rights upon 
the persons paying such taxes.* It was 
held in the same case that no one can ac- 
quire by_adverse occupation, as against the 


(12) Barry v. N. Y. Cent. & H. R. R. Co., 92 
N. Y. 289, 44 Am. Rep. 377. 


(13) Detroit v. Detroit, etc., R. Co., 23 Mich. 


209; Green v. Canaan, 29 Conn. 157; Baker v. 
Johnston, 21 Mich. 344. 


(14) (Iowa), 60 N. W. 658. 


(15) San Leandro v. Le Breton (Cal.), 18 
ta§ « 


Pac. 435. 





public, the right to a street or square dedi- 
cated to public uses, and an action by the 
town for possession cannot be barred by 
the statute of limitations. So much for ac- 
tions based upon an acceptance by user 
which do not involve a suit for damages for 
failure on the part of the municipality to 
keep its streets and alleys in a reasonably 
safe condition. 

It was probably the settled law in Eng- 
land prior to the passage of the Highway 
Act, that no formal acceptance, other than 
public user, was necessary in order to make 
the dedication of a highway effectual. 
There seems to be no doubt but that this 
is the rule in this country in all cases 
except those where damages are sought 
to be obtained from a municipality for neg- 
lect of its streets or alleys. There is some 
conflict in the holdings on this question of 
liability. The case of Manderschid v. City 
of Dubuque,” was an action against the city 
to recover for the loss of a horse injured 
while crossing a defective bridge in the 
city. The bridge was built by a mill com- 
pany for its own convenience and was on a 
road which was an extension of one of the 
city’s streets. The bridge was built about 
a quarter of a mile from the end of the 
street proper. The road and bridge had 
been extensively used for a number of 
years by the public as a_ thoroughfare, 
though the city had never done anything 
to improve the bridge or extension until 
after the accident. The court, in distin- 
guishing between the cases based upon pub- 
lic user, which involved questions of the 
right of a city to occupy, etc., and those 
where damages were asked by plaintiff for 
alleged negligence in failing to keep in a 
reasonably safe condition, said: ‘Now it 
appears to be unreasonable, and contrary 
to the plainest principles of justice, that 
acceptance may be thus proved and inferred 
against the landowner, or those who are 
charged with the violation of law by ob- 
structing a public way, and yet, that the 
same evidence will be insufficient to prove 
the like fact, when the public authorities 


(16) 29 Iowa, 73, 4 Am, Rep. 196. 














—_— Tr 


Vv 


ao Oo 





YIIM 


Vol. 69 


CENTRAL. LAW, JOURNAL. 


429 








are charged with neglect of duty or viola- 
tion of law touching the highway, whereby 
the private citizen suffers loss. This would 
be establishing one kind of law for the citi- 
zen, and another for municipal and other 
quasi corporations and public officers; and 
the recognition of different rules of evi- 
dence in cases where the same facts and 
same issues are presented for determina- 
tion of the same or like rights, duties and 
liabilities. It is plain that acceptance may 
be proved in a case against the public au- 
thorities for neglect to repair a highway 
resting upon dedication, by the same evi- 
dence that is sufficient to establish it in a 
case where the citizen is charged with ob- 
structing a highway, as the owner is re- 
quired to surrender his land under a dedi- 
cation to the public. It has been suggested 
as an answer to this argument, that, in 
cases against the citizen for obstructing the 
highway, or against the landowner who de- 
nies the dedication, acceptance is shown by 
the fact of the commencement of legal 
proceedings, prosecution, or finding of the 
indictment; that is, whatever act is done or 
proceedings instituted to sustain the high- 
way, as against the citizen, amounts to an 
acceptance by the public or the proper pub- 
lic officers. As a matter of fact, in no case 
can this view be sustained. The informer 
who institutes the prosecutions, the grand 
jury that presents the indictment, or the 
citizen who brings a private action against 
one who obstructs a road, in no sense are 
clothed with authority to accept a dedica- 
tion in behaif of the public. Besides, if 
this were admitted, such acceptance must, 
of necessity, be after the act causing the 
obstruction, and as acceptance is necessary 
to effectuate a dedication, it follows that, at 
the time the act was done for which proceed- 
ings or prosecutions are instituted, no dedi- 
cation in fact existed. * * * It is doubtless 
within the power of the counties and cities 
to vacate, or by proper action to refuse to 
accept, highways established by dedication, 
so that it is impossible for land-owners to 
force upon the public roads not necessary 
for the public convenience.’ Such as are 
necessary the public authorities ought to 





keep in repair. * * * It is the duty 
of the city not only to keep the street in 
repair, but to erect barriers and protections 
to prevent travelers from passing without — 
its limits, but, in its general direction, into 
dangerous obstructions. The city cannot 
be permitted to suffer a street to termi- 
nate in a kind of cul de sac leading to preci- 
pices or pitfalls, whereby the life and prop- 
erty of the traveler is endangered.” The 
court held that it was proper for the jury 
to determine whether the defective bridge 
was so near the public highway as to be 
dangerous to persons: traveling thereon.** 
This is a well-reasoned case, and it does 
not appear that it is consistent that a mu- 
nicipality should have a right to establish a 
way by user alone, when it suits its con- 
venience or whim, and at the same time 
and in reference to the same street, have 
privilege of escaping liability for damages 
for an accident occurring on the same, be- 
cause of a failure to repair, solely on the 
ground that user did not bind it to repair. 
The cases of Green v. Canaan,** and Guth- 
rie v. New Haven,’® were both suits for 
damages for-a failure to repair and the 
courts held that the municipalities were 
liable, though the streets had beén estab- 
lished by uset alone. But it may be said 
that the courts in these cases seem to have 
based their decisions on the ground that 
there was no other way, according to law, 
for a municipality to establish streets and 
alleys, except by public user and assump- 
tion of control by the authorities. The 
court in each case said that Connecticut was 
different from many of the other states, in 
that in most of the other states, the sole 
power of establishing streets and alleys 
was given into the hands of certain boards 
or city authorities, while no such power 
was given in that state. They held that 
the common law of England in reference to 
highways was in force, as there was no 
statute on the subject in the state of Con- 
necticut, and that while there had been a 
diversity of opinion at one time in the 


(17) Davis v. Hill, 41 N. H. 329. 
(18) 29 Conn. 157. ' 
(19) 31 Conn, 308. j 
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mother country on this question, that the 
rule as stated was settled in that country 
by the case of King v. Inhabitants of 
Leake.” It may be said that the law has 
since been changed in England by the High- 
way Act. In Downend v. Kansas City,” 
it was held that the sole purpose of requir- 
ing plats to be submitted to and approved 
by the common council of a city, was to 
secure systematic prolongations of its 
streets that they might thus conform to 
the plan upon which the city was laid out. 
This power is given to certain municipal 
boards in most of the states. The court 
said in Downend v. Kansas City,*? that: 
“The people have themselves vested the 
power in certain city officials to acquire 
streets, but the people have not reserved to 
themselves, nor has such power been dele- 
gated to them, the power to acquire streets 
by user, nor by user to cast the burden of 
maintenance upon the city. The owner of 
the land may be barred by limitation, or es- 
topped by acts in pais from claiming that 
the way belongs to him, but the city is not 
barred or estopped into accepting that as a 
public street, which the officers authorized 
by its charter to speak on that subject, have 
never accepted or treated as a street. * * * 
As between the owner and the public, the 
owner can stop the use by the public at any 
moment before his right to do so becomes 
barred by limitation. But the city is in a 
very different position; for, wp to the last 
minute of the last day of the tenth year of 
the use of the land by the public, the city 
has no right to stop the use, for it has no 
title to the land used; and on the first mo- 
ment of the first day of the eleventh year it 
could not stop the use on the principle con- 
tended for, because the ten years’ use by 
the public has established it as a street or 
highway, and thereby cast the duty to re- 
pair upon the city. Thus, it will appear 
that the city would be absolutely helpless 
to prevent its becoming a street, and equal- 
ly helpless to get rid of the duty to repair. 
The people would have established the 


(20) 5 Barn & Ad. 469. 
(21) (Mo.), 51 L. R. A. 170. 
(22) Supra. 





street against the will of the city authori- 
ties, and perhaps at a place which would 
not conform to existing streets, notwith- 
standing the people, by the organic law of 
the city, had divested themselves of the 
power to establish streets, and had express- 
ly vested the sole power to do so in the 
city as a political corporation.” It was said 
by Barclay, Judge, in Baldwin vy. Spring- 
field,** “The mere dedication of a city 
street to public use by means of a recorded 
plat does not of itself render the munici- 
pality liable for negligent failure to keep 
the street in repair. It is necessary, further, 
to show that the street in question has been 
accepted, before that liability begins. Even 
an acceptance of a dedication transferring 
title to the street in trust for the public 
does not impose a liability to keep the dedi- 
cated land in repair as a street. The latter 
obligation does not attach until the corpora- 
tion, in some official and appropriate man- 
ner, has invited er sanctioned its use as a 
street by the public. But such sanction 
may be given by acts of its proper officers, 
as well as by acts in the form of ordi- 
nances. To the extent to which the city has 
sanctioned the use of such land by the pub- 
lic as a thoroughfare, may the city justly 
be held liable for ordinary care to maintain 
the thoroughfare in reasonable repair for 
such use.” It was held in Indianapolis v. 
McClure,** that the then town was not 
liable for injury occasioned by falling 
through a bridge within the town on the 
National Road. It was said in the course 
of the opinion that: “It is upon the Cum- 
berland or National road, and that road, at 
the point where the bridge in question is 
situate, is not along and upon any street 
of Indianapolis, according to the original 
plat of the town, and there was no evi- 
dence upon the trial that the town had 
ever adopted the Cumberland road as a 
street.” It was held in Commonwealth v. 
Kelly,”® that in order to avoid uncertainty 
as to whether or not a road had been 
adopted, and to avoid troublesome litigation 


(28) (Mo.), 42 S. W. 717. 
(24) 2 Ind. 147. 
(25) 8 Grat. 632, 636. ' 
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to determine the question, the right of ac- 
ceptance ought to be put in some public 
body, whose duty it would be to attend to 
such matters. In most of the statés, pos- 
sibly, this has been done, at least, so far as 
cities and towns are concerned. Certain 
municipal boards are given the authority 
to lay out streets and alleys, one of the 
purposes being that they may be kept. uni- 
form in width and position with reference 
to one another. In Bowers v. The Suffolk 
Manufacturing Co.,** it was said: “We are 
strongly inclined to the opinion that what- 
ever may be the law in England, in this 
Commonwealth no pubiic way can be es- 
tablished by dedication merely, and without 
the assent, express or implied, of the city 
or town bound by law to keep it in repair.” 
In Mayberry v. Standish," it was held that 
where long continued, uninterrupted pub- 
lic use of a way is offered in proof of a 
highway by dedication, there must also be 
evidence of an acceptance by the town in 
its corporate capacity, or of some recogni- 
tion of it as a highway on the part of the 
lawfully authorized agents of the town. So 
in the case of City of Oswego v. The Os- 
wego Land Co.,** it was held, that where 
the lands are dedicated by the owner to 
public use as streets, they do not become 
public highways until accepted as such by 
the public authorities. These decisions are 
based upon the proposition that a city can- 
not be held to have approved the use of a 
street or alley by the public by merely per- 
mitting such use. In other words, it is 
held that they must show their approval by 
some overt act. 

It is very generally held that country 
roads may be established by long public 
user, on the doctrine of prescription, and 
that a dedication will be presumed to have 
been made, the record of which has been 
lost, but in order that the presumption may 
arise, the use must be adverse and exist 
for at least twenty years, the prescriptive 

(26) 


(27) 
(28) 


4 Cush, 332. 
56 Me. 342. 
6 N. Y. 257. 





period.*® In Indiana there is a statute pro- 
viding that a way that has been used by the 
public for a period of twenty years or more 
shall be deemed a public highway. In con- 
struing a similar statute in Tucker v. Con- 
rad, the court said: “It can hardly be 
said, however, as it seems to us that the 
provisions of sec. 5035, R. S. 1881, in re- 
lation to highways by user, are or were in- 
tended to be applicable to the public streets 
of a town or city. All such streets are 
public highways, but all public highways 
are not streets. Under the statutes of this 
state, towns and cities have exclusive power 
over the streets, alleys and highways with- 
in their limits, and the board of commis- 
sioners of the county have, of course, no 
power or authority over any such street, 
alley or highway for any purpose, without 
the consent of such towns or cities.” Ac- 
ceptance will not be presumed from public 
liser alone. There must be some other act 
indicating an intention to assume control.** 
The burden to repair cannot be imposed by 
“the will of an individual, who, from mo- 
tives of patriotism, convenience or gain, 
might lay off his land into town lots or 
streets, or lay a highway ‘through his 
land.”** In Baldwin v. Springfield,®* the 
court said; ‘The obligation to repair does 
not attach until the corporation, in some 
official and appropriate manner, has invited 
or sanctioned its use as a street by the pub- 
lic.” It was held in Meiners v. St. Louis,** 
that no formal acceptance was necessary, 
but that the municipality must do some- 
thing to evince its intention to take con. 
trol. 


It would seem from the authorities cited 
and considered, that public user, unaccom- 
panied by any acts of the proper authorities 
which would indicate an intention to as- 


(29) Bessemer Land, ete. Co. vy. Jenkins 
(Ala.), 18 So. 565; Kennedy v. Cumberland (Md.), 
9 Atl. 234; Missouri Institute, ete., v. How, 27 
Mo. 211. 


(30) 103 Ind. 349. 

(31) Gilder v. Brenham (Texas), 3 8S. W. 
309. 

(32) State v. Carver (S. Car.), 5 Strobbart 
217. 

(33) (Mo.), 42 8. W. 717. 

(34) (Mo.), 32 S. W. 637. . 








432 


CENTRAL LAW JOURNAL. 


No. 24 











sume control of the way, will not be suffi- 
cient to bind the municipality to repair and 
keep in a reasonably safe condition, except 
possibly in a jurisdiction where there is no 
provision by statute for the exercise of any 
authority by the municipality over the lay- 
ing out and platting of streets and alleys. 
This power is usually given for the pur- 
pose of uniformity and possibly is conclu- 
sive. There seems to be no good reason, 
however, why, if the municipality is not 
bound to repair such a way, it should have 
the right to maintain an action for trespass 
or for obstructing the highway of a way 
so established. 
Grorce W. PAYNE. 
Indianapolis, Ind. 








INFANTS—AVOIDANCE OF CONTRACTS. 





GONACKEY v. GENERAL ACCIDENT, FIRE 
& LIFE ASSUR. CORPORATION. 





Court of Appeals of Georgia, June 29, 1909. 





Where an infant beneficiary under.a policy 
of insurance has made a settlement with the 
company for less than the face value of the 
policy, he can nevertheless by next friend or 
guardian during his minority sue for the full 
amount of the policy, and, if the amount paid 
to the infant by the company on the settlement 
has been spent or squandered by him, and he 
is not able to make restitution, the amount of 
the policy can be recovered without restitution. 
The doctrine that, in order to recover, a minor 
must first restore what he has received on the 
contract which he seeks to disaffirm, is appli- 
cabie only to a case where he is able at the 
time of the disaffirmance to make restoration. 


Elizabeth Bell Gonackey, a minor, by next 
friend, brought suit for $300 on a policy of 
insurance issued by the defendant on the life 
of her brother in which she was named as 
sole beneficiary. The petition makes the usual 
allegations showing liability, except that it 
fails to set forth or to attach as an exhibit the 
contract of insurance or the essential] parts 
thereof. As a reason for this failure, it is 
alleged that the policy was surrendered to the 





company before the suit was brought under 
the following circumstances: Within ten days 
immediately following the death of the in- 
sured petitioner was paid $50 by one Robinson, 
an agent of the company when she delivered 
the policy to him and signed a receipt of some 
kind for the money paid to her. She delivered 
the policy to the company for the reason that 
she thought she was entitled to receive no 
more than $50 thereunder, but, subsequently 
ascertaining that she was entitled to the full 
amount of the policy, she made a demand on 
the company for it through her next friend 
through whom she now sues, which demand 
was refused, and the policy contract is in the 
possession of the company. It is also alleged 
that the petitioner is unable to pay the $50 
which was paid to her on the policy because 
she has spent the whole amount, and is un- 
able to make any restitution. The company 
filed a general demurrer, making the conten- 
tions (1) that the contract made by the infant 
beneficiary with the insurance company in set- 
tlement of the policy was fully executed and 
cannot be avoided during infancy; (2) that 
the infant must make restitution of the $50 to 
the company before disaffirming the contract. 


BILL, C, J. (after stating the facts as 
above): All contracts relating to personalty 
made by an infant can be avoided during 
minority as well as after the infant has at- 
tained majority, and this right applies to ex- 
ecuted as well as to executory contracts. Har- 
ris v. Cannon, 6 Ga. 387; Smith v. Smith, 36 
Ga. 189, 91 Am. Dec. 761; Nathans v. Ark- 
wright, 66 Ga, 186; Clark on Contracts (2d 
Ed.), 164; 22 Cyc. 611. These authorities an- 
nounce the rule that while a deed to land ex- 
ecuted by an infant cannot be disaffirmed dur- 
ing his minority, although he may enter on the 
land and take the profits until the time arrives 
when he has the legal capacity to affirm or 
disaffirm, this rule does not apply to a con- 
tract relating to personalty, and that such a 
contract may be avoided by him while he is 
still an infant. Clark in his work on con- 
tracts, supra, states that the rule is general 
and almost universal that an infant may avoid 
any contract relating to his personal property 
before he becomes of age, and cites many au- 
thorities in support of this dictum. Probably 
the statement of the rule that an infant can- 
not disaffirm his deed to land is subject to the 
exception that if, in order to protect the in- 
fant in his rights, it should be necessary that 
the deed be avoided before his majority, it 
might be done by him suing by his guardian or 
next friend. 

2. Following the weight of authority on 
this subject, it has been held by the Supreme 
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Court that, while an infant should not be al- 
lowed to avoid his contract without making 
restitution of any money or property which 
he has received under the contract, yet he is 
not required to make restitution’as a condi- 
tion precedent to a disaffirmance, unless, at 
the time of the disaffirmance, he has the fruits 
of the contract in his possession. If he cannot 
restore, he is not required to do so. This has 
been expressly ruled by this court in the case 
of Hughes v. Murphy, 5 Ga. App. 328, 63 S. E. 
231, and by the Supreme Court in Shuford v. 
Alexander, 74 Ga. 295, and Southern Cotton 
Oil Co. v. Dukes, 121 Ga. 788, 49 S. E. 788. 
See, also, Clark on Contracts, p. 171; 22 Cye. 
pp. 614, 616, 16 Amer. & Eng. Enc. of Law (2d 
Ed.) 293, and an elaborate note on the sub- 
ject to the case of Engelbert v. Troxell, 40 
Neb. 195, 58 N. W. 852, 26 L. R. A. 177, 42 Am. 
St. Rep. 665. The cases of Strain v. Wright, 7 
Ga. 568, Harris v. Collins, 75 Ga. 97, and Thom- 
ason v. Phillips, 73 Ga. 140, relied upon by the 
defendant in error on their facts, are not in 
conflict with the decisions of the Supreme 
Court above cited. In each of those cases it 
appeared that the minor was at the time of the 
disaffirmance of his contract in possession of 
the fruits of the contract, and could make resti- 
tution. Even if the plaintiff in this case’ was 
required to restore the money which had been 
paid to her when she surrendered the policy 
to the company, there was still due her under 
the policy, according to the allegations of the 
petition, tre sum of $250. But for the rea- 
sons stated we think she is entitled to re- 
cover the full amount of the policy without 
any deduction on account of the $50 which 
had been improperly and imprudently paid 
to her by the company, and which she had 
perhaps improvidently spent or squandered. 
For the reasons, stated, we conclude that 
the judgment sustaining the demurrer and 
dismissing the petition was erroneous. 
Judgment reversed, 


Note—/nfants’ Contracts—Disaffirmance Dur- 
ing Minority—The ruling of the principal case, 
that an infant does not have to wait until 
majority to disaffrm his contract, where it re- 
lates to personal property, is supported by ‘a 
great array of authority. There are a few cases, 
however, to the contrary. Thus it is the Michigan 
tuling that the question is one for decision upon 
his arrival at mature age. A late case quotes 
from an older one as follows: “An infant's 
partnership agreement is not void. It is, at best, 
only voidable; and we have found no authority 
which enables the infant or his guardian to deter- 
mine whether a voidable contract shall be af- 
firmed while the infancy continues. It appears 
to be a matter for his own decision when he 
arrives at mature age. It is only such agree- 
ments as are not possibly to be regarded as bene- 





ficial to him, which are null from the beginning.” 
Lansing v. Mich. Cent. R. Co., 126 Mich. ‘663, 
86 N. W. 147, 86 Am. St. Rep. 567. In 69 Cent. 
L. J. 324, the question of the “Power and extent 
thereof, of an infant to bind himself by his 
contract to render services” was discussed, and 
the cases cited were considered to establish the 
general rule, that it was in the interest. of -in- 
fants that a contract of this nature should be 
binding to the extent that no fraud or. imposi- 
tion was practiced, this being said without refer- 
ence fo the time of attempted disaffirmance. 


But it has also been held that the right to dis- 
affirm during minority may be !imited as to all 
contracts which are fair, reasonable, provident 
and free from fraud or overreaching where the 
minor has parted with what he receiyed under 
the contract, or the benefits received were of such 
a nature that they cannot be restored. Braucht 
v. Graves-May Co., 92 Minn. 116. This decision | 
would seem to constitute another exception to the 
rule stated by the principal case not necessarily 
covered by the wages cases. 


A late Massachusetts case is interesting as an 
answer to the Michigan exception to the general 
rule. The Michigan court thought, in effect, that 
one voidable act could not be displaced by another 
voidable act, and therefore disaffirmance must 
wait until the infant became sui juris, and at the 
same time it answered the Minnesota case, supra. 
The Massachusetts case held that an infant, dur- 
ing infancy could repudiate a contract for insur- 
ance and recover the entire premiums paid. there- 
on, with no deduction therefrom for the actual 
cost of carrying the policy. Simpson v. Pru- 
dential Ins. Co., 184 Mass, 384, 63 L. R. A. 741, 
100 Am. St. Rep. 560. The court, after holding 
that insurance was not of “the class of contracts, 
which, as matter of law, are binding upon in- 
fants,” whether reasonable or otherwise, said: 
“The defendant contends. that this contract having 
been executed, in part, at least, the plaintiff can- 
not recover without making the defendant whole 
for the expense to which it has been subjected. 
But that would be compelling the plaintiff to 
carry out, to that extent, a contract which is not 
binding on her, and which she may avoid. It is 
well settled in this commonwealth, whatever may* 
be the law elsewhere, that, in order to avoid 
a contract,, an infant is not obliged to put the 
other party in statu quo.” As to one voidable 
act being displaced by another it was contended 
there was no rescission because notice of repu- 
diation had been given by an attorney and not 
by the infant personally. The court ruled, that 
independently of the bringing of suit being or not 
a sufficient rescission, that “we are of the opin- 
ion that the appointment of an agent for the 
purpose of giving notice of rescission and mak- 
ing a demand was not such an-act, under the 
circumstances of this case, as could be held, un- 
der matter of law, to be prejudicial to the plain- 
tiff, and therefore void, but that it was, at the 
most. only voidable; and, therefore, the notice 
and demand, until avoided by the plaintiff, would 
be sufficient.” The underlying ‘principle seems to 
be, therefore, that as to all contracts which may 
be disaffirmed, the adult takes his chances during 
minority, the same against another voidable act 
as he does against a binding act after majority. 
The entire theory is, that peril attends contracting 
with infant, with respect to personal property 
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from the very moment of contracting until he 
becomes barred after majority by a presumption 
of affirmance, unless in the class of cases shown 
in our former annotation, it is considered to be 
for the fuller protection of infants they should, 
generally, be bound. 


The rule of limitation of this rule to personal 
property was said in Towle vy. Dresser, 73 Me. 
252, to be “by reason of the transitory nature of 
personal property, to withhold this right from an 
infant until he became of age would, in many 
cases, be to make it utterly valueless.” So it be- 
ing generally expressed or established as a rule in 
reference to personal property, it ran to every- 
thing, because, we may suppose, courts would 
make no nice distinctions where the plain inter- 
ests of infants, do not require that they be made. 
Accordingly it was frequently ruled that an in- 
fants’ chattel mortgage could be disaffirmed dur- 
ing minority (State v. Plaisted, 43 N. H. 413; 
Chaspin y. Shaper, 40 N. Y. 407), and his pur- 
chase of personal property. Indianapolis Chair 
Mfg. Co. v. Wilcox, 59 ~~ hs | Rice v. Boyer, 
108 Ind, 472, 58 Am. Rep. 53; Riley v. Mallory, 
33 Conn, 201. 


In Iowa construction of a statute appears to 
contain an answer to the Michigan argument we 
quoted above. Thus where the statute provided 
that “a minor is bound not only by his contracts 
for necessaries, but also by his other contracts, 
unless he disaffirms them within a _ reasonable 
time after he attains his majority,” it was said 
it was merely ‘intended to fix a time within which 
contracts must be disaffirmed. Childs vy. Dob- 
bins, 55 Iowa, 205; Leacox v. Griffith, 70 id. 
89, 93. 


Disaffirmance of Deeds and Mortgages—The 
rule as to disaffirmance in matters regarding real 
estate has been stated not precisely as in the 
principal case, but it has been said they cannot 
be conclusively avoided by him until he reaches 
full age. See annotation to Craig v. Van Beb- 
ber, 18 Am. St. Rep. 670, where a number of 
cases are cited to this proposition. Therefore we 
may conclude, that as far as possible it is the 
poiicy of courts to keep in abeyance of finality 
everything possible for the protection of infants, 
until presumption of affirmance arises after ma- 
jority. 

Restoring Benefits ——The Georgia rule expressed 
in the principal case is in line with the weight 
of authority. MacGreal y. Taylor, 167 U. S. 686; 
Shipley v. Smith, 162 Ind. 526; Beickler vy. Guen- 
ther, 121 Lowa. 419; Wallace v. Leroy, 57 W. Va. 
263, 110 Am. St. Rep. 777. But it is required to 
return what has been received, if in infant’s 
power, or so is the weight of authority. Zuck 
v. Carringe Co., 106 Mo. App. 566; Robinson v. 
Berry, 03 Me. 620; Braucht v. Graves May Co., 
supra; Englehart v. Troxall, 40 Neb, 195. 42 
Am. St. Rep. 665, 26 L. R. A. 177; Featherstone 
v. Bettlejeurki, 75 Ill. App. 59; United States, 
etc., Co. v. Harris, 142 Ind. 226. There are 
cases, however, to the contrary of both of the 
above propositions and follow the rule that the 
adversary party must be put in statu quo, at least 
to the extent of benefits received by the infant. 
Adams v. Beall. 67 Md. 53; Lane v. Iron Co., 
101 Tenn. 581; Johnson v. Ins. Co., 56 Minn, 372; 
Hall v. Butterfield, 50 N. H. 454; Rice v. Butler 
160 N. J. 578, 47 L. R. A. 303. ‘ 





CORRESPONDENCE. 





CONTINGENT FEES—THE NEW SUGGESTION 
OF JUDICIAL SUPERVISION. 
Editor Central Law Journal. 

I have read with much interest, and a certain 
measure of approval, the article upon “Con- 
tingent Fees” by Mr. Bollinger of Davenport, 
Iowa, contained in the current issue of the 
Central Law Journal. And it occurred to me 
that it might be a matter of interest to him, 
and to the profession generally, to know of 
an act of the last legislature of this state 
which, theoretically, at least, implies a recog- 
nition of. the necessity of such contingent fee 
contracts in this state. It is my information 
that this legislation was enacted with a view 
to the relief of a large class of foreign labor- 
ers employed in the coal mines; and it is barely 
possible that the point of view, with respect to 
such contracts, depends in some measure, at 
least, upon the writer’s surroundings, i. e., the 
character of the population and business. 

And, without offering this in the way of 
argument as opposed to Mr. Bollinger's views, 
or even as supporting any defined opinion of my 
own, but rather as information bearing upon 
the subject of his article, I enclose the Act 
referred to, the second section of which relates 
expressly to such contracts. 

Yours very truly, 
F. H. KELLOGG. 


McAlester, Okla. 


The following is the Oklahoma statute re- 
ferred to: 

Section 2. It shall be lawful for, attorneys 
to contract for a percentage or portion of the 
proceeds of a client’s cause of action or claim, 
not to exceed fifty per centum of the net 
amount of such judgment as may be recovered, 
or such compromise as may be made with the 
consent of the attorney, whether the same arise 
ex contractu or ex delicto, and no compromise 
or settlement entered into by a client without 
such attorney’s consent, shall effect or abrogate 
the lien provided for in Section one hereof, 
which lien shall apply to all contracts men- 
tioned in Section two hereof. 

Section 3. Should the party to any action or 
proposed action, whose interest is adverse to the 
client contracting with an attorney, settle or 
compromise the cause of action or claim wherein 
is involved any lien, as mentioned in the pre- 
ceding section hereof, without the attorney hav- 
ing notice and an opportunity to be present 
at such Settlement. such adverse party shall 
thereupon become liable to such attorney for 
the fee due him or to become due him under 
his contract of employment, and such attorney 
may enforce any lien provided for by this act 
in any court of competent jurisdiction by ac- 
tion filed within one year after he becomes 
aware of such compromise. 

Section 4. Should the amount of the attor- 
ney'’s fee be agreed upon in the contract of em- 
ployment, then such attorney’s lien and cause 
of action against such adverse party shall be 
for the amount so agreed upon. If the fee be 
not fixed by contract the lien and cause of ac- 
tion. as aforesaid, shall be for a reasonable 
amount for not only the services actually ren- 
dered by such attorney, but for a sum, which 
it might be reasonably supposed, would have 
been earned by him, had be been permitted to 
complete his.contract; and such attorney may 
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present, upon the hearing, the facts essential 
to establish the merits of the cause in which 
he was employed. Should the contract be for a 
contingent fee and specify the amount for 
which action is to be filed, then the lien and 
cause of action, as aforesaid, shall be for the 
percentage of the amount to be sued for, as 
mentioned in said contract. 








BOOK REVIEWS. 





CYCLOPAEDIA OF LAW AND PROCEDURE. 
VOL. 33. 


This volume of 1573 pages is devoted princi- 
pally to “Railroads,” devoting 1404 pages to 
this title, with cross-references to cognate sub- 
jects, which indicate still further its very in- 
tense exhaustiveness outside of these refer- 
ences. This ereat article is by James A. Gwyn 
and Henry M. Skyles, the author of many ar- 
ticles in prior volumes of the Cyc., and, there- 
fore, nresumablv well known to its readers. 
Other leading articles in this volume are “Rape,” 
and “Real Actions.” but the volume achieves its 
distinctive place in this great work as the “‘Rail- 
roads” number, which fortunately begins and 
ends under one cover. 

The binding is in buckram and is published 
by The American’ Law Book Company, New 
York, 1909. 





AMERICAN STATE REPORTS, VOL. 127. 


The plan of the publisher of these reports 
for making them readilv usable, is greatly to 
be admired. Its schedule, showing the states 
and the volume and page of state reports, at- 
tracts the busy eye. This volume shows 
quite a number of cases extensively annotated, 
by Hon. A. C. Freeman, whose deservedly high 
place in this kind of labor admits of no cavil. 
We cail attention to one such under the title: 
“Law of the Telephone as Applied to Contracts 
and Evidence,” which covers twenty pages in 
the small type ordinarily used in annotation. 
Coincident with the arrival of this volume comes 
“A Brief Digest,” in paper cover, to volumes 
121 to 126, inclusive, of these reports, with in- 
dex to notes and a table of cases reported, ex- 
hibiting the enterprise of the publisher in mak- 
ing these volumes practical in every day use, 
this being presented to patrons. 

The volume and digest are published by Ban- 
croft-Whitney Co., San Francisco. 1909. 





THE COURTS OF THE STATE OF NEW YORK. 


Mr. Henry W. Scott, 
the author of a number of works, is also the 
author of this book. He traces the history, de- 
velopment and jurisdiction of New York courts, 
both colonial and state, from the first settle- 
ment of Manhattan Island to the present time. 
This theme is said both by author and publish- 
ers in prefaces not to have been touched here- 
tofore. The tracing of events from the time of 
the Province of New Netherlands under the 
Dutch along down to and through the revolu- 
tionary period, when New York became a part 
of the United States, showing courts of every 
character and description, and how conditions 
shaded into other conditions is very interest- 


of the New York bar,. 





ingly told, making a not inconspicuous part of 
history. The style is attractive and the book 
should be attractive to the student of law. 

The volume is in sheep, of 500 pages, and 1s 
published by Wilson Publishing Co., New York, 
1909. 





SCOTT’S EVOLUTION OF LAW. 

Mr. Henry W. Scott of the New York Bar, 
author of various publications on philosophical 
lines on the law, presents in abridged form a 
tracing of law from earliest known history of 
mankind to the present day. One of the very 
excellent things in the volume is the notable 
introduction of, Senator Ingalls to the author’s 
“Distinguished American Lawyers,” which de- 
serves reproduction in every publication where 
it may be considered at all germane. In this 
book the author treats of family relations, 
forms of government, the theoretical laws of 
Plato, Primitive Man, Theocracy, Hereditary 
Rulers and Aristocracy, Origin of Village Com- 
munities, Egyptian Laws, etc., etc., weaving all 
into a composite and attractive fabric, which 
places the volume on an enviable plane in the 
literature of the law. 

The book is bound in law buckram, contains 
165 pages, and is published by the Borden Press 
Publishing Company. New York, 1908. 








BOOKS RECEIVED. 





The American State Reports, Containing the 
Cases. of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,” Decided 
in the Courts of Last Resort of the Several 
States. Selected, Reported, and Annotated by 
A. C. Freeman. Volume 127. San Francisco. 
Bancroft-Whitney Company, Law Publishers 
and Law Booksellers, 1909. Review will follow. 








HUMOR OF THE LAW. 





Judge—“This is the third time you’ve been 
drunk this week. What are you?’ 

“But, your honor, I'm a child of genius.” 

“What age?” 

“Forty-five.” 

“Then it’s time you were weaned. 
days without the bottle.”—Life. 


Thirty 


“All gambling must be stopped within the 
jurisdiction of this court,” thundered’ the 
judge. 

“Bet you a fiver it can’t be done!” said the 
district attorney. 

“Put up your money,” said the judge, reach- 
ing for his roll.—Public Ledger. 


‘ 


“Kleptomania,” remarked the physician, “is 
a disease.” 

“J guess that’s right,” rejoined the lawyer. 
“I’ve noticed that its victims are always taking 


something for it.” 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territerial Courts of Last 
Resort and of all the Federal Courts. 
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1. Abatement and Revival—Deatk of Plain- 
tiff—A suit by an abutting owner’ to ‘enjoin a 
citv from entering into a paving contract held 
not purely personal so as to abate with his 
death.—Gurley v. City of New Orleans, La., 50 
So. 411. ‘ 

2. Account Stated—Failure to Object. 
—Though in some cases a failure to object to 
an account may authorize an inference of ac- 
quiescence, such inference is not demanded as a 
matter of law.—Borders v. Gay, Ga., 65 S. E. 788. 

38. Account—Right of Action——The mere fact 
that a purchaser of bonds from a committee of 
bondholders authorized to sell the same at the 
time of the purchase had knowledge that the 
committee had previously contracted to sell 
them to another does not impose upon him 
any liability to account to such other for any 
profit he may have made in the transaction.— 
Sweeney v. Smith, U. S. C. C. of App., Third 
Circuit, 171 Fed. 645. .* 


4. Adverse Possession—Continuity of Posses- 
sion.—The putting of stock on land in the sum- 
mer or hogs in the fall and winter when there 
was mast, was not such continuous possession 
“as was required to acquire title by adverse pos- 
session.—Ashcraft vy. Courtney, Ky., 121 S. W. 
"625. 

5. Alteration of Instruments—Erasure.—In 
the absence of contrary evidence, an erasure 
in a deed is presumed to have been made prior 
to or contemporaneous with its execution, es- 
pecially where it is the deed of a public officer. 
—Northwestern Mortg. Trust Co. v. Levtzow, S. 
D., 122 N. W. 600. 

6. Assault and Battery—“Aiming”’ Pistol at 
Another.—To ainy a weapon at another is to 
point it intentionally.—Livingston v. State, Ga., 
65 S. E. 812. 

7. Bankruptcy—Actions Against Bankrupt.— 
A pending action against bankrupts on a dis- 
chargeable debt, in which they had been arrest- 
ed and given bail more than four months prior 
to their bankruptcy, may be permitted by the 





court of bankruptcy to proceed to judgment 
for the purpose of enabling the plaintiff there- 
in to enforce his demand against the surety in 
the undertaking, in case it is in form a security 
for payment of the judgment.—In re Ennis & 
Stoppani, U. S. D. C., 8S. D. N. Y.. 171 Fed. 755. 


8. Actions by Trustee.—In order for a trus- 
tee in bankruptcy to recover a debt on behalf 
of the estate, the relation of debtor and cred- 
itor must have existed between the bankrupt 
and the defendant, or circumstances must have 
existed which equity would hold equivalent to 








such relation.—Monroe v. Bushnell, Mich., 122 
N. W. 508. 
9. Claims.—A creditor, from whom a pay- 


ment has been recovered by suit as a prefer- 
ence, may prove the same as a claim against the 
estate within 60 days after the judgment, al- 
though more than a year after the adjudication, 


—In re Coventry Evans Furniture Co., U. S&S. 
D. C., S. D. N. Y., 171 Fed. 672 
10. Expenses of Estate.—A _ bankrupt’s 





trustee held bound to justify a greater allow- 
ance to an appraiser than $5 a day for three 
days.—In re E. I. Fidler & Son, U. S. D. C., N. 
D. Pa., 172 Fed. 632. 

11. Fraudulent 
by a wife to her husband, 
out of which to pay creditors, 
fraudulent.—Fouche vy. Shearer, U. 
D. Ga., 172 Fed. 592. 

12. Payment of Debts.—An indorser of a 
bankrupt’s paper, having taken it up within 
four months prior to bankruptcy in order to 
use it as a set-off against its debt to the bank- 
rupt, cannot make it available for that purpose 
as against the bankrupt’s trustee.—Mason v. 
National Herkimer County Bank of Little Falls, 
U. Ss. C. C. of App., Second Circuit, 172 Fed. 529. 

13. Preferences.—It is essentiak to a void- 
able preference in bankruptcy that the bank- 
rupt shall have transferred some portion of his 
own property to the creditor.—Mason v. Na- 
tional Herkimer County Bank of Little Falls, 


Transfers.—A conveyance 
leaving her nothing 
is prima facie 
a. D. C. M 














U. Ss. Cc. C. of App., Second Circuit, 172 Fed. 
529. 

14. Procedure. — Bankruptcy proceedings 
are purely equitable in their character, and, 


within the limits prescribed by the bankruptcy 
acts and the special rules of practice pre- 
scribed by the Supreme Court, are to be ad- 
ministered in accord with the general principles 
and practices of equity.—Westall v. Avery, U. 
Ss. Cc. C. of App., Fourth Circuit, 171 Fed. 626. 

15. Proceedings Against Adverse Claim- 
ants.—A referee held without jurisdiction of 
a summary proceeding by a trustee in bank- 
ruptcy to require third persons who were ad- 
verse claimants to turn over property.—In re 
Hayden, U. S. D. C., D. Mass., 172 Fed. 623. 

16. Unlawful Preference.—In order to es- 
tablish an unlawful preference, it must be al- 
leged and proved that the transferror was in- 
solvent, that the property was subject to cred- 
itors, that he intended a preference, and that 
the transferee had knowledge thereof.—In re 
Leech, U. S. C. C. of App., Sixth Circuit, 171 Fed. 
622. 

17. Banks and Banking—dAuthority of Cash- 
ier.—The apparent scope of authority of the 
eashier of a bank held to include power to make 
an agreement with the sureties on a note pay- 
able to the bank, to proceed to make the debt 
out of land owned by the maker.—Security Sav. 
Bank of Wellman v. Smith, Iowa, 122 N. W. 825. 

18. Bona Fide Holder.—The payee of a 
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check, who procures its certification with 
knowledge that it is not certified on money 
actually deposited in the bank to the maker’s 
credit, but on collateral deposited with the 
bank, is not a bona fide holder.—First Nat. 
Bank v. Union Trust Co., Mich., 122 N. W. 547. 

19. Bigamy--Evidence.—Accused may rebut a 
prima facie case of bigamy against him by 
showing five years’ absence and no information 
of the fate of the first spouse at the time of 
the second marriage.—Robinson y. State, Ga., 
65 S. E. 792. 

20. Bills and Notes—Accommodation Paper. 
—Promissory notes, indorsed and discounted by 
the payee, under an agreement between them 
that the maker and indorser shall each receive 
one-half of the proceeds and pay one-half the 
notes, are not accommodation paper, and do not 
give the maker the character or rights of an 
accommodation maker, to affect the status of 
a bona fide purchaser for value.—Reyburn v. 
Queen City Sav. Bank & Trust Co., U. 8. C. C. 
of App., Third Circuit, 171 Fed. 609. 

21. Action on Draft.—In an action on 
drafts for goods bought, where the defense was 
fraudulent representations by the seller as to 
value, and knowledge of plaintiff when it took 
the drafts, evidence as to the statements of the 
seller’s agent to the buyer’s salesman when the 
goods were bought was admissible——Johnson 
County Sav. Bank v. Chase, N. C., 65 S. E. 745. 

22. Joint and Severable Liability.—Indi- 
viduals buying a horse and executing notes for 
the price held jointly and severally liable.— 
Rumsey v. Fox, Mich., 122 N. W. 526. 

23. Boundaries—Absence of Monuments.— 
Where no marked trees are on a patented sur- 
vey identified as those of the grant, the true 
boundary must be ascertained by course and dis- 
tance given in the patent.—Guill v. O’Bryan, 
Tex., 121 S. W. 593. 

24. Cancellation of Instruments—Conditions 
Precedent.—Where, though defendant did not 
pay off certain indebtedness of plaintiff as 
agreed, in consideration of the execution to 
defendant of a bond, he did pay plaintiff a sum, 
presumably under the agreement, the bond and 
mortgage will not be cancelled until plaintiff 
returns the sum paid him by defendant.—Will- 
iams v. Dunn, N. C., 65 S. E. 754. 

25. Carriers—Approaches to Station.—Where 
the carrier performed its full duty in providing 
a safe way for passengers to appoach and leave 
its depot without crossing the tracks in its 
yards, it would be liable for injury to one g0- 
ing in a way not provided only if caused by its 
gross negligence.—Perego v. Lake Shore & M. 
S. Ry. Co., Mich., 122 N. W. 5365. 


26. Carriers of Passengers.—A carrier held 
to owe a very high degree of care to protect 
its passengers alighting from one car against 
the danger of collision from a moving car on 
another track.—Bloom y. Sioux City Traction 
Co., Iowa, 122 N. W. 831. 

27. Contract of Shipment.—A stipulation 
in a bill of lading for shipment of live stock 
requiring notice of damage to be given the 
agent of the carrier delivering the stock before 
it is removed or intermingled with other stock 
held reasonable.—Austin-Stephenson Co. v. 
Southern Ry. Co., N. C., 65 S. E. 757. 

28. 
Voluntary intoxivation of a passenger does not 
bar a right to recover for personal injuries 
caused by the negligence of the carrier.—Wilcke 
v. Henrotin, Ill., 9 N. EB. 329. 

















Duty Toward Intoxicated Passenger.— . 








29. Interstate Commerce.—Acts Okl. 1907, 
p. 586, c. 67, which in purpose and effect pro- 
hibits the transportation of natural gas by pipe 
lines out of the state, is unconstitutional and 
void as an interference with interstate com- 
merce.—Kansas Natural Gas Co. v. Haskell, U. 
8. C. C., E. D. Okla., 172 Fed. 5465. 


30. Loss of Goods.—Where cotton had been 
delivered to a railroad company and accepted 
for shipment, the fact that the bills of lading, 
which had not been signed before the cotton 
was destroyed by fire, negatived the company’s 
liability for destruction by fire held not to pre- 
vent a recovery of the value of the cotton.— 
Texas Midland R. R. v. H. L. Edwards & Co., 
Tex., 121 S. W. 570. 

31. Chattel Mortgages—Amount of Debt.—A 
mortgagor in a chattel mortgage purporting to 
be for a specified sum who asserts that the in- 
debtedness was a less sum has the burden of 
overcoming the presumption arising from the 
recitals of the mortgage.—Price y. Fertig, 
Iowa, 122 N. W. 814. 

32. Commerce—Navigable Streams. — Each 
state has plenary power, in the absence of con- 
gressional action, to regulate navigable streams 
wholly within its borders, subject to the subse- 
quent exercise of congressional jurisdiction.— 
In re Southern Wisconsin Power Co., Wis., 122 
N. W. 801. 

33. Compromise and Settlement—Execution 
of Notes.—Notes given for specific items of in- 
debtedness held not a settlement of all exist- 
ing matters between the parties—J. I. Case 
Threshing Mach. Co. v. Fisher & Aney, Iowa, 122 
N. W. 575. } 

34. Constitutional Law—Determination of 
Constitutional Questions.—Constitutionality of a 
law will not be passed on where unnecessary 
for decision of case.—American Mortgage Co. 
of Scotland, Limited, v. Woodward, S. C., 65 Ss. 
E. 739. 

35. Criminal Law—dAccomplices.—A general 
rule for determining whether a witness is an 
accomplice or not is to determine whether he 
could have been indicted and convicted of the 
— crime.—State v. Duff, Iowa, 122 N. W. 

36. Counties—Actions Against.—A county can 
be sued by an individual for damages only, 
where such suit is directly autherized by stat- 
— v. Richland County, s. C., 65 S. E. 
729. 

37. Contracts—Building Contracts.—A  con- 
tractor suing on the contract cannot recover, 
unless he shows that he has substantially com- 
plied with it—Ryan v. Curlew Irrigation & 
Reservoir Co., Utah, 104 Pac. 218. 

38.——-Commissions.—Where a contract for 
the exchange of property provided that if the 
purchaser whom the broker procured, failed 
to perform, his title to a certain tract should 
pass to the other party in accordance with a 
deed deposited with the broker, failure to 
have such deed recorded upon the purchaser's 
failure to perform held to be the fault of the 
owner so that it would not prevent the broker 
from recovering commissions.—Lewis v. Mans- 
field Grain & Blevator Co., Tex., 121 S. W. 585. 

39. Construction.— Whether covenants in a 
contract are dependent or independent must 
depend on the intention of the parties; to be 
gathered from the terms of the instrument.— 
Ink v. Rohrig, 8S. D:, 122 N. W. 694. 

40.—Guaranty—An agreement By a sub- 
contractor, constructing a gravel roof on a 
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building, to furnish a guaranty against leak- 
age is not substantially performed by con- 
structing a roof to which no present exception 
is taken.—Nichols y. Roberts, Iowa, 122 N. W. 
842. 

41. Courts—Jurisdiction.—Probate court held 
without authority to adjudicate the rights of 
rival claimants to the succession of real estate 
in another state.—Higgins v. Vandeveer, Neb., 
122 N. W. 843. 

42. Corporations—Effect of Dissolution on 
Debts Due.—Debts due a corporation held not 
extinguished upon its dissolution, but to go to 
the person legally entitled to the property.— 
Geddis v. Northwestern Trust Co. of Omaha, 
Neb., 122 N. W. 587- 


43. Organizations Prohibited from Holding 
Land.—Irrespective of statutory restriction, a 
corporation cannot be organized to acquire and 
hold real estate in the absence of statute au- 
thorizing incorporation for such purpose.—Peo- 
ple v. Shedd, Ill., 89 N. E. 332. 

44. Profits and Dividends.—‘Profits” and 
“dividends” of a corporation are not necessarily 
synonymous terms.—Boothe v. Summit Coal 
Mining Co., Wash., 104 Pac. 207. 

45.——Recovery From Official of Debt Un- 
lawfully Contracted.—An officer of a corporation 
compelled to pay a debt of the corporation un- 
lawfully contracted by him and other Officers 
held entitled by subrogation to securities re- 
leased by such payment, but not entitled in 
equity to reimbursement from its stockholders 
after its insolvency.—Brinckerhoff v. Holland 
Trust Co., U. S. C. C., S. D. N. Y., 171 Fed. 781. 

46. Stockholders.—Stockholders of a cor- 
poration stand on an equal footing both as to 
benefits and burdens.—Foss v. People’s Gas 
Light & Coke Co., Ill., 89 N. E. 351. 

47.——Stock Subscriptions.—Stockholders who 
acquire stock of a corporation by exchanging 
property therefor at a fraudulent overvaluation 
are liable for the amount of such stock, if 
necessary to meet the demands of creditors.— 
In re L. M. Alleman Hardware Co., U. S. D. C., 
M. D. Pa., 172 Fed. 611. 

48. Ultra Vires Act.—If a corporation with 
power to acquire real estate exceeded its au- 
thority in so doing, the state alone could in- 
terfere—Hayden v. Hayden, Ill., 89 N. E. 347. 

49. Criminal Law—Malice—Malice is implied 
by law from every cruel act committed by one 
person against another, however sudden the 
act may be.—State v. Miele, Del., 74 Atl. 8. 

50. Damages—Compensatory and Punitive 
Damages.—Compensatory damages for wounded 
feelings, and then, in addition, punitive damages 
therefor, cannot be given.—Georgia Ry. & Elec- 
tric Co. v. Davis, Ga., 65 S. E. 785. 

51. Death—-Right to Amount Recovered.—An 
administrator held not entitled, under the evi- 
dence, to recover of defendant one-half the pro- 
ceeds of a claim for intestate’s death prose- 
cuted by defendant as attorney under an agree- 
ment that the proceeds should belong to intes- 
tate’s widow.—Hackett v. McIlwain, Mich,, 122 
N. W. 551. 

52. Dedication—What Constitutes.—Long-con- 
tinued use of a way with knowledge of the 
owner, held to tend to show dedication to the 
public.—Foulke v. Town of Agency City, Iowa, 
122 N. W. 823. 

53. Deeds—Construction.—Where a word in 
a deed is misspelled, the court will construe 
the deed according to the meaning of the word 

















intended.—Baustic v. Phillips, Ky., 121 s. W. 
629. 


54. Descent and Distribution—Right of Heirs 
and Distributees.—At common law a release by 
a child of an interest in the estate of his parent 
made during the lifetime of the parent was in- 
operative, but a covenant or contract was valid. 
aa v. Simon’s Estate, Mich., 122 N. W. 


55. Dower—Land Conveyed Before Marriage. 
—A widow held not entitled to dower in land 
conveyed by her husband, just before their 
marriage, with her knowledge and consent.— 
Collins v. Smith, Iowa, 122 N. W. 839. 

56. Electricity — Negligence. — A telephone 
workman, killed by contact of a wire with 
those of an electric company, was not bound 
to anticipate its negligence.—Musolf v. Duluth 
Edison Electric Co., Minn., 122 N. W. 499. 

57. Eminent Domain—Necessity.—In the ab- 
sence of some constitutional or statutory pro- 
vision to the contrary, the necessity of exer- 
cising the right of eminent domain is a political, 
and not judicial question; the legislative deter- 
mination being conclusive.—Chicago, M. & St. 
P. R. Co. v. Mason. S. D., 122 N. W. 601. 

58. Public Use.—Whether a use for which 
property is sought to be condemned is public 
or private is a judicial question.—In re Southern 
Wisconsin Power Co., Wis., 122 N. W. 

59. Right to Compensation.—That a rail- 
road company is required by statute to construct 
at its own expense the part of a crossing be- 
tween its tracks made on extension of a by 
street over its right of way does not entitle it 
to compensation.—Chicago, M. & St. P. Ry. Co. 
v. Village of Fair Oaks, Wis., 122 N. W. 810. 

60. Widening Streets.—In assessing dam- 
ages to land taken to widen a street, the bene- 
fits to the remaining land must be considered.— 
In re Broad St. Widening, Pa., 74 Atl. 25. 

61. Equity—Adequacy of Other Remedies.—An 
owner of land cannot ordinarily invoke equity 
to restore him to the possession thereto, where 
‘that possession has been invaded by another.— 
Porter v. Armour & Co., Ill., 89 N. EB. 356. 

62. Title to Land.—A court of equity has 
no jurisdiction to determine title to land, but 
this question must be determined on the law 
side of the court.—Rice v. Ruckle, Pa., 74 
Atl. 28. 

63. Estoppel—By Deed.—The ‘assignee of a 
lease by disclaiming all interest therein held to 
estop himself from afterwards claiming that 

















the lease was in force.—Sandberg vy. Light, 
Wash., 104 Pac. 205. 
64. Inconsistent Positions.—Having accept- 


ed a policy in defendant company as a substi- 
tute for a policy in another company and sued 
to enforce the same, held, that the beneficiary 
could not set up that the merger contract be- 
tween the two companies was for any reason 
void.—Maddox v. Southern Mut. Life Ins. Ass’n, 
Ga., 65 S. E. 789. 

65. Evidence—Judicial Notice.—The court will 
take judicial notice that “beer” without any 
qualifying term is a malt liquor containing 
sufficient alcohol to produce intoxication.—State 
v. City Club, S. C., 65 S. E. 730 

66. Res Gestae.—In an action for’ the 
death of an employee engaged in putting fuel 
oil in an engine tender, by slipping on a greasy 
fuel box lid in descending from the tender, tes- 
timony that decedent was slow and awkward in 
filling the tender, and the engineer told him 
to hurry, and that he was delaving the en-ine, 
was admissible as res gestae.—Houston & T. C. 
R. Co. v. Alexander, Tex., 121 S. W. 602. 

67. Exchange of Property—Rescission.—Rules 
relating to rescission of sales are inapplicable 
to a contract for the exchange of property un- 
less there has been a complete transfer.— 
Stine v. Foster, S. D., 122 N. W. 598. 

68. Executors and Administrators—Burden of 
Proving Claim.—One presenting for allowance 
a note claimed to have been signed by intestate 
must make a prima facie showing that it was 
signed by him before the burden of showing 
that it was forged shifted to the administrator. 
—Jenkins v. Jenkins, S. C., 65 S. E. 736. 

69. Liabilities—It is the duty of an admin- 
istrator lawfully in possession of real estate 
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of his intestate to keep it in a safe condition 
so as to protect travelers along the street on 
which it is situated, and for negligent failure 
to do so, resulting in injury to others, he is in- 
dividualiy liahie.—Bannigan vy. Woddbury, 
Mich., 122 N. W. 531. 

70. Federal Courts—Pleading.—The privilege 
to be sued in the federal district in which the 
party is domiciled may be waived by pleading 
to the merits.—Peale v. Marian Coal Co., U. S. 
c. C., M. D. Pa., 172 Fed. 639. 

71. Fraud—Elements of Fraud.—A statement 
to be fraudulent must not only be false, but the 
party making it must have known that it was 
false, and have made it with the design to 
influence action by another who relied thereon. 
—Security Sav. Bank of Wellman vy. Smith, Iowa, 
122 N. W. 825. 

72. Fraudulent Conveyances — Gifts. — The 
general rule is that where something remains 
to be done in carrying out the donor’s intent, 
the gift is not complete.—Abegg v. Hirt, Iowa, 
122 N. W. 838. 

73. Intent.—In an action for fraudulent 

representations as to the quality of defendant’s 
goods, the permanency of the business, made 
to induce plaintiff to contract to open up a 
branch office for the sale of defendant’s per- 
fumery, testimony of others who were induced 
to make similar contracts with defendant held 
admissible on the question of fraudulent intent. 
Ward v. Cook, Mich., 122 N. W. 785. 
74. Guardian and Ward—<Accounting.—The 
ward's estate held not liable for services of at- 
torney in procuring the appointment of, and the 
bond of, the guardian, so that the guardian can 
not have credit for payment therefor.—In re 
Kitchen, Ind., 89 N. E. 375. 

75. Power of Attorney.—A, power of at- 
torney signed for an infant by his guardian is 
not binding upon the infant where the guardian 
Was not authorized to bind him thereby, in 
absence of ratification on attaining majority.— 
Merrill v. Bradley, Tex., 121 S. W. 561. 

76. Homestead—Mortgages.—An unmarried 
man may mortgage his homestead, though the 
same is exempt from execution.—Melton v. 
Beasley, Tex., 121 S. W. 574. 

77. Husband and Wife—Contract With Third 
Persons as Partners.—Where a husband signs 
a contract with a partnership signature, all the 
parties understanding and intending that the 
wife was to be bound as a partner, the husband, 
but not the wife, would be bound.—vVoss v. Syl- 
vester, Mass., 89 N. E. 241. 

78. Injury to Wife-——The damage awarded 
a husband for injury to his wife held determ- 
ined on a financial basis, without any allowance 
for the wife’s suffering.—Indianapolis Traction 
& Terminal Co. v. Menze, Ind., 89 N. E. 370. 

79. Indemnity—Consideration. — Indemnitors 
whose contract is not coincident with the prin- 
cipal obligation are not bound where there 
is no other consideration for it.—Wright v. 
Hawes, Ky., 121 S. W. 611. 

80. Imfants—Adverse Possession as Against 
Infant.—Prescriptive rights cannot rinen against 
minots until expiration of the statutory period 
after their majority.—Brown v. Hooks, Ga., 65 
S. E. 780. 

81. Interest—Rate on Over-Due Interest.— 
Right to contract in writing for 10 per cent. in- 
terest held to include the right to so contract 
for such rate on over-due interest.—American 
Mortgage Co. of Scotland, Limited, v. Wood- 
ward, S. C., 65 S. E. 739. 

82. Interstate Commerce—Jurisdiction to En- 
joir Establishment of Rates—A Cirevit Court 
of the United States is without jurisdictign, 
either under the general statutes or under In- 
terstate Commerce Act, to enjoin the filing or 
enforcement of a carrier of a provosed inter- 
state rate alleged to be unreasonable, in ad- 
vance of action thereon by the Interstate Com- 
merce Commission.—Columbus Iron & Steel Co. 
vy. Kanawha & M. Ry. Co., U.S Cc Cc, S. D. W. 
Va., 171 Fed. 713. 

838. Publie Service Commission.—The states 
have no power or jurisdiction to directly inter- 
fere with or directly regulate interstate com- 
merce by Public Service Commissions or other- 


























wise.—Delaware, lh & W. R. Co. v. Stevens, 
U. 8. C. C., N. D. N. Y., 172 Fed. 595. 

84. Review of Orders by Courts.—Orders 
made by the Interstate Commerce Commission, 
which are beyond the power conferred on it by 
the statute, are subject to review by the courts, 
which may enjoin their enforcement.—Chicago, 
R. I. & Pac. Ry. v. Interstate Commerce Com- 
mission, U. 8. C..C., N. D. Ill, 171 Fed. 680. 

85. Imtoxicating Liquors — Injunction. — The 
mere moving to other quarters of a nuisance, 
after a preliminary restraining order, with noth- 
ing to show a complete and bona fide abandon- 
ee peng to Rims: the law, is not 
sufficient to stay injunction.—State v. Cit % 
S. C., 65 S. EB. 730. on 

86. Judgment—aAction on Judgment of An- 
ether State.—An action in a federal court in 
Georgia on a judgment of a court of another 
state is governed by the local practice and 
procedure.—Springs v. James, U. 8. C. CG, N. D. 
Ga., 172 Fed. 626. 


87. Jury—Bias.—General abstract bias be- 
cause of sympathy felt for an injured plaintiff 
held not ground for challenge. under Civil Prac- 
tice Act, Sec. 164, subd. 7 (Comp. Laws, Sec. 
3259).—Burch v. Southern Pac. Co., Nev., 104 
Pac. 225. 

88. Judgment—Conclusiveness.—A claim for 
unpaid rent for each year a tenant holds over 
held a separate and distinct cause of action, 
and a judgment for rent due for one year, ren- 
dorea in an action brought after the rent for a 
succeeding year has matured, is not a bar to a 
recovery of the rent for the succeeding year.— 
eamnesy v. City of New York, N. Y., 89 N. E. 





89.——Persons Concluded.—Unborn remain- 
dermen of a life tenant held represented by the 
life tenant in property to pay debts of the an- 
Seateee<-TASeanee v. Moore, N. C., 65 S. E. 


90. Landlord and Tenant—<Action for Rent.— 
To support an action for rent, the relation of 
landlord and tenant must have existed.—Cavett 
v. Graham, Neb., 122 N. W. 846. — 

91. Limitation of Actions—Amendment of 
Pleadings.—A mere change in a party to a suit 
does not of itself change the cause of action or 
ground of recovery.—Wilcke vy. Henrotin, I1., 
89 N. E. 329. 

92. Causes of Action.—Where a son per- 
forms services for his father under contract 
that he should receive compensation in the fa- 
ther’s will, and the father dies intestate, limi- 
tation began to run against the son’s right to 
recover for his services from the day of the 
father’s death.—Freeman v. Brown,’'N. C., 65 
S. E. 743. 

93. Pleading.—Where it does not appear 
on the face of the bill that complainant's rem- 
edy is barred by limitations, the defense of 
limitations must be raised by plea and answer. 
— Porter v. Armour & Co., Ill., 89 N. E. 356. 

94. Logs and Logging—Conveyance With 
Reservation of Timber Rights.—Where the veri- 
dor reserves the trees growing on the land or 
any portion thereof, they remain his property, 
and he may enter on the land and remove the 
same, or he may sell the right, or give license 
to another to exercise it.—Baustic v. Phillips, 
Ky., 121 S. W. 629. 

95. Malicious Prosecution—Probable Cause.— 
In actions for malicious prosecution and false 
imprisonment, proof that defendant as prose- 
cuting witness in good faith fully and fairly 
stated all of the material facts within his 
knowledge to the prosecuting officer and acted 
on his advice establishes. a case of probable 
cause.—Smith v. Tolan, Mich., 122 N. W. 613. 


96. Master and Servant—<Acts Done in Emer- 
gency.—The rule that acts done in an emer- 
gency on an impulse are not negligence as a 
matter of law applies to the protection of life 
as well as where the duty devolves on one to 
protect his employer’s property.—Trinity & B. 
V. Ry. Co. v. Elgin, Tex., 121 S. W., 577. 

97.——Fellow Servants.—Decisions in other 
jurisdictions that under given circumstanees a 
servant is a fellow servant held not contr ° 
unless the criterion whereby the relationship 
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determined is the same as in this jurisdiction.— 
Anderson y. Pittsburg Coal Co., Minn., 122 N. W 
794. 

98. Injuries to Servant.—In an action for 
injuries to a servant through the breaking of a 
detective bracket, it was immaterial that the 
brackets were the individual property of one 
of defendants, where both defendants assumed 
the responsibility of furnishing proper appli- 
ances.—Rosseau v. Deschenes, Mass., 89 N. E. 
391. : 








99. Injuries to Servant.—A switch tender 
employed and controlled by defendant, but one- 
third of whose wages were paid by plaintiff's 
company, which ran over defendant’s tracks at 
the switches, held not a servant of plaintiff’s 
company nor was defendant its servant.—Yeates 
v. Illinois Cent. R. Co., Ill., 89 N. E. 338. 


100. Promise to Repair Machinery.—Where 
a servant is hired by those with authority to 
employ men for the master and consequently 
with power to promise, on behalf of the master, 
to repair defective machinery, and they are 
notified of a defect by a servant, and promise 
to repair, but neglect it, and the servant, rely- 
ing thereon, continues at work and is injured, 
the master is liable-—Burch v. Southern Pac. 
Co., Nev., 104 Pac. 225. 

101.——-Safe Place to Work.—The doctrine of 
safe place held inapplicable to inherently dan- 
gerous work by a coal miner in shooting down 
a pillar of coal in a worked-out room of a mine. 
Northern Coal & Coke Co. v. Allera, Colo., 104 
Pac. 197 

102. Mortgages—Failure of Consideration.— 
Where, in consideration of the execution of a 
bond by plaintiff, defendant agreed to pay 
certain indebtedness of plaintiffs, but permit- 
ted his land to be advertised for sale by his 
creditors, so that he was compelled to himself 
pay off the incumbrances to save it, plaintiff is 
entitled to be reimbursed by defendant for the 
money so paid.—Williams v. Dunn, N. C., 
8S. E. 754. 

103. Assumption of Debt.—A grantee of 
mortgaged property who has assumed the debt 
by a clause in the deed is liable only to an 
action in assumpsit, and not in covenant.—Hol- 
lister v. Strahon, S. D., 122 N. W. 604. 

104. Municipal Corporations—Delegation of 
Power.—Where an unlimited power has _ been 
granted by the legislature, to certain desig- 
nated municipal officers, an ordinance by which 
such officers undertake to delegate the power 
absolutely to a subordinate officer is void.— 











Commonwealth v. Maletsky, Mass., 89 
245. 
105. Expulsion of Officer.—An officer of a 


city should be given an opportunity to be heard 
in defense of any charge against him for which 
he may be expelled.—Etzel v. Brown, Fla., 50 
So. 416. 

106. Special Assessments.—The constitu- 
tional requirement of a uniform and equal rate 
of taxation does not relate to a municipal street 
improvement assessment.—Edwards v. City of 
Ocala, Fla., 50 So. 421. 

107. Streets.—A city, on becoming incorpo- 
rated, receives control of its streets subject to 
equities against them which the statutes have 
recognized and enforced.—Spring Water Co. v. 
Town of Monroe, Wash., 104 Pac. 202. 

108. Navigable Waters—Littoral Rights.— 
New land formed in the sea in front of the prop- 
erty of a shore owner beyond the original high- 
water mark, which constituted his boundary, 
with a navigable channel between by which the 
sea can be reached, does not become the prop- 
erty of such owner, but, unless an accretion 
to other lands, belongs to the state-—Van De- 
venter v. Lott, U. S. C. C., E. D. N. Y., 172 Fed. 


109. What Constitutes.—A river capable of 
floating logs is a navigable stream—In re 
Southern Wisconsin Power Co., Wis., 122 N. W. 











110. Negligence—Definition.— Negligence is 
the want of such care as a_ reasonably 
prudent person would exercise under similar 
circumstances.—Lenkewicz v. Wilmington City 
Ry. Co:, Del., 74 Atl. 11. y 








111. Proximate Cause.—The negligence al- 
leged must have been the proximate cause of 
the injuries in order to recover.—Yeates vy. Illi- 
nois Cent. R. Co., Ill, 89 N. E. 338. 


112. New Trial—General Verdict.—A general 
verdict having been returned on several items 
in a counterclaim, the court did not err in 
granting a new trial as to one item and de- 
ne gh sg from the verdict.—J. I. Case 

shing ach. Co. v. Fisher & A 
122 N. W. 575. raat: 


113. Loss of Records.—A party is not en- 
titled to a new trial because of the death of 
the official reporter and the inability of any one 
to transcribe his shorthand notes.—Ross vy. 
Leader, Iowa, 122° N. W. 812. 


114. Pleading—Waiving Demurrer.—By plead- 
ing to ,the declaration after a demurrer was 
overruled, defendant waived the demurrer.— 
Wolf v. Powers, Ill., 89 N. E. .336. 


115. Pledges—Liability of Pledgee.—Pledgee 
of oil machinery, not having used it, cannot be 
charged with rental value by pledgor.—Louisi- 
ana-Texas Oil & Pipe Line Co. v. Atlantic Oil & 
Gas Co., La., 50 So. 409. 


116. Principal and Surety—Usury as Effect- 
ing Discharge.—Surety on a note containing a 
homestead waiver and in which usury is con- 
cealed, of which he was ignorant when he sign- 
ed, held discharged from all liability.—Hancock 
v. Bank of Tifton, Ga., 65 S. E. 784. 

117. Public Lands—Unlawful Inclosure.—The 
running of a fence by a landowner from one 
mountain range to another inclosinge between 
such fence and the montains his own land and 
also public lands, held, under the facts shown, 
not an unlawful inclosure of public lands.— 
United States v. Johnston, U. S. C 
Cal., 172 Fed. 635. 

118. Quieting Title—Right of Action.—Where 
the complainant in a suit to quiet title holds 
the legal title his right to maintain the suit 
cannot be attacked by defendants who are with- 
out title on the ground that he holds his title as 
trustee, or that the conveyance to him was 
champertous.—Van Deventer v. Lott, U. S. C. G, 
E. D. N. Y., 172 Fed. 574. 

119. Railroads—Defective Platforms.—A cot- 
ton shipper injured by falling into a hole in a 
railroad company’s cotton platform as he was 
adjusting a bale of cotton thereon in accordance 
with the company’s receiving rule held an in- 
vitee as to whom the company was bound to 
keep the platform, in repair.—Finch v. Atlantic 
Coast Line R. R., N. C., 65 S. E. 742. 

120. Injury to Licensee.-—One walking 
along the railroad track in a space commonly 
used by pedestrians for a walk with the knowl- 
edge and consent or the company was a licensee, 
and the company was bound to use ordinary 
care not to injure him.—St. Louis Southwestern 
Ry. Co. of Texas v. Wilcox, Tex., 121 S. W. 588. 

121. Specific Performance—Contracts to Con- 
vey Land.—Specific performance of a contract to 
convey land could not be enforced as to prop- 
ertv which the vendor did not intend to convey 
and the vendee had not bargained to purchase. 
—Brickey v. Linnertz, Ill., 89 N. BE. 342. 

122. Discretion of Court.—A suit for spe- 
cific performance is addressed to the sound dis- 
cretion of the court.—Sennett v. Melville, Neb., 
121 N. W. 851. 

123. Street Railroads—Operation of Cars.—To 
relieve a street railroad company from liability 
for killing a child struck by a car on the 
ground that the child came on the track’so close 
to the car that the motorman, by ordinary care, 
could not stop itin time to vrevent the iniurv. it 
must appear that the car was run at a reason- 
able speed.—Netter’s Adm’r v. Louisville Ry. 
Co., Ky., 121 S. W. 636. 

124. Taxation — Exemptions.—The generat 
rule is that all real property is subject to tax- 
ation. and an exemption must be strictly con- 
strued.—Inhabitants of Orono v. Sigma Alpha 
Epsilon Society, Me., 74 Atl. 19. 

125. Vendor and Purchaser—<Accéptance of 
Offer.— Written offer to sell real estate held not 
binding until unconditionally accepted.—Sennett 
v. Melville, Neb., 122 N. W. 851. > Bde 
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